
          

 

   
 Warsaw, dated July 25, 2017 

 

Dear Mr Giuseppe Abbamonte 

Director of the Media and Data Directorate  

at Directorate General for Communications Networks,  

Content and Technology of the European Commission 

 

Dear Mr Emmanuel Crabit 

Director of Fundamental Rights and Rule of Law Directorate 

at Directorate General for Justice and Consumers  

European Commission 

 

 

REQUEST FOR INTERPOSITION 

WITH RESPECT TO DRAFT NATIONAL REGULATIONS POTENTIALLY 

INFRINGING EU LAW 

(ADDITIONAL SUPPLEMENT)  
 

Dear Sirs, 

 We wish to thank you for your letter dated 28 June 2017. We highly appreciate the dialogue with the European Commission on laws pertaining to television and radio licence fees drafted by the Polish government. We inform you that the draft act has been introduced into the Polish Parliament.   We hereby provide you with additional legal (a plea of non-compliance with the Charter of Fundamental Rights of the European Union) and actual (a very high risk of the actual infringement of personal data at a large scale) aspects referring to the draft amendment to the Television and Radio Licence Fees Act. We understand that you have been preparing a joint reply to our letter dated 8 June 2017 and this letter.  
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(1) Infringement of Article 52(1) in connection with Article 8 of the Charter 

of Fundamental Rights of the European Union (“Charter”)  Pursuant to Article 52(1) of the Charter any limitation on the exercise of the rights to the protection of personal data (Article 8 of the Charter) must be “necessary” to meet objectives of general interest or to protect the rights and freedoms of others.   The limitation on the exercise of the fundamental rights, including the rights to the protection of personal data, will be considered as consistent with the applicable law provided that it complies with all the conditions as set forth in Article 52(1) of the Charter, viz.: 1) it must be provided for by law; 2) it must respect the essence of the rights; 3) it must genuinely meet objectives of general interest recognised by the European Union or the need to protect the rights and freedoms of others; 4) it must be necessary; and 5) it must be proportional.  
 Re 1. Providing for by law New laws on the collection of the licence fee may be introduced by amending the Television and Radio Licence Fees Act and by passing regulations based on new laws. It must thus be concluded that this condition (one of two) is observed.  Re 2. Respecting the essence of the rights The essence of the right to the protection of personal data is the control over those data exercised by the data subject and the rule whereby the data submitted to the data administrator (with an interested person’s consent or on any other reasonable basis as set forth in the act) are processed for a specific purpose. This purpose, however, must be known at the time of providing the data. Any change to the data processing purpose without the data subject’s consent that is made even on the basis of the act constitutes the gross violation of the fundamental rights. And this situation can be observed in this case. Over the years subscribers have provided their personal data to conclude and enforce contracts for providing pay-television services (and other services, in particular telecommunication ones). They have not submitted their data for fiscal purposes. Whereas, the collection of the television and radio licence fees is the fiscal purpose.   
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In addition, the draft act provides for the possibility to transmit subscribers’ personal data by standard electronic means, which de facto poses a very real risk of data theft and leakage, and, consequently, infringes the requirements for personal data processing (this real risk of data infringement is detailed further below).    As a conclusion of this point, it should be considered that the planned regulation does not include the essence of the right to the protection of personal data and, thus, the condition is not met.  Re 3. Objective of general interest The objective of general interest, id est the financing of public service broadcasters is commonly acceptable and legally permissible. In this respect, it is worth mentioning some doubts about the violation of the state aid principles discussed in our previous letters. It should be concluded that this condition may, subject to all the doubts, be considered as observed.   Re 4. Necessity There are many different ways to close the loopholes in the collection of licence fees or to change this collection system and, consequently, to secure the sufficient financing of public service broadcasters compared to that set forth in the government’s draft amendment to the act.   This is publicly admitted by representatives of the government, claiming that the recommended solution is temporary and declaring to develop an “ultimate” system based on different rules, without using the subscriber databases of pay-television service providers.   The licence fee may be collected in compliance with various models, for example by using existing public records or together with personal taxes or fees for electricity. Public service broadcasters may also be financed directly from the state budget (complying with state aid provisions and assuring the independence of public service broadcasters). All those models do not violate the pay-television subscribers’ rights to the protection of personal data.   It must thus be concluded that the necessity to apply the draft legal remedy is not observed.   
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Re 5. Proportionality  Since the requirement for necessity is not met, all the more and somewhat automatically the proportionality of the applied remedies with respect to the achievement of the defined objectives is not fulfilled.  Further, not only does the draft act violate the citizens’ personal data protection rights but also -as we have proved in our previous letters - it will considerably deteriorate the market situation of pay-television service providers. The interest of public service broadcasters cannot be forced by law to the detriment of the interest of private entrepreneurs. This also violates the principle of proportionality.  
Summary As shown above three of five requirements for the compliance of the draft act with the Charter are observed. It is therefore considered that this amendment to the Television and Radio Licence Fees Act violates the Charter, and, thus, it infringes the subjective rights of citizens of the European Union.   Unfortunately, the Polish government as the proponent of the amendment to the Television and Radio Licence Fees Act did not conduct the relevant legal analysis with respect to the compliance of the amendment with EU law. It also ignored the observations made during the public consultations by the Polish Inspector General for the Protection of Personal Data (supported in the Commissioner’s letter to the Speaker of the Sejm [lower chamber of the 

Polish Parliament] sent after commencing parliamentary works on the draft act) or by the Commissioner for Human Rights, as well as by other institutions and entities.    
(2) Very high risk of actual infringement of personal data at a large scale   Pursuant to the draft act Poczta Polska S.A. (national postal service) that collects licence fees and is to receive from pay-television service providers data on their subscribers will develop a dedicated and safe IT system to collect and process those data. Currently, this postal service does not have such system and it takes several months to build it.  Furthermore, Poczta Polska S.A. will be obliged to apply public procurement law, which additionally extends the whole process. This means that the dedicated IT system will be developed not earlier than one year from the effective date of the act.  
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In the meantime, should - according to the draft act - the aforesaid system fail to be developed, the pay-television service providers will be obliged to provide Poczta Polska S.A. with data on their subscribers in hard copy (sic!) or by “standard” electronic means within three months from the date of the act. Those data will include specific profiled personal data of their subscribers covering around two-thirds of total households in Poland. In the age of common cyber threats the transmission of such data by standard electronic means should be considered as an incentive for cyber-criminals to steal those data. It seems that the government did not take those aspects into account when drafting new regulations.     
 

 

 

 

 

 

 

 


